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The purpose and
objectives of the
Commission are:
To carry out the mandate of
the Central Interstate LLRW
Compact by providing for and
encouraging the safe and
economical management of
LLRW within the five-state
Compact region;
To provide a framework for a
cooperative effort to promote
the health, safety, and welfare
of the citizens and the
environment of the Compact
region;
To select the necessary
regional facilities to accept
compatible wastes generated
in and from party states, and
meeting the requirements of
the Compact, giving each
party state the right to have
the wastes generated within
its borders properly managed
at such regional facilities;
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To take whatever action is
necessary to encourage the
reduction of waste generated
within the Compact region;
and
To faithfully and diligently
perform its duties and powers
as are granted by the
Compact.

Central Interstate Low-Level
Radioactive Waste Compact
1033 “O” Street, Suite 530, Lincoln NE 68508
phone 402.476.8247
fax 402.476.8205
web: www.cillrwcc.org
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Project Background
The Commission’s developer,
US Ecology, Inc., (USE)
submitted a license application
for a low-level radioactive waste
disposal facility near the Village
of Butte in Boyd County in July
1990. The application was
submitted to the Nebraska
Department of Environmental
Control (now known as
Environmental Quality and
referenced as NDEQ) and the
Nebraska Department of Health
(now known as Health and
Human Services Regulation &
Licensure and referenced as
NDHHS).
The State of Nebraska deemed
the application complete for
technical review in December
1991. In May 1995, after several
years of re v i e w , US Ecology
submitted its responses to the
fourth and final round of the
state’s technical comments.
In June 1995 US Ecology
submitted its eighth revision to
the Safety Analysis Report
(SAR). On July 26, 1995 the
LLRW Program indicated that it
would take approximately one
year to conduct its final review
activities and confirmed that no
more technical information would
be accepted from the applicant
unless the reviewers requested
it. State evaluations and future
decisions are to be based on this
final product.

During the review of the license
application, the State did not
issue or commit to a review
schedule or a public comment
schedule. The Compact
statutes, in the five-member
states charge the Commission
to "require the Host State to
process all applications for
permits and licenses required
for the development and
operation of any regional
facility or facilities within a
reasonable period from the
time that a completed
application is submitted."

At public information meetings
conducted by the NDEQ and the
NDHHS on August 19 and 21,
1996 the state released
information that called for the
issuance of a Draft Safety
Evaluation Report (DSER) and a
Draft Environmental Impact
Assessment (DEIA) in October
1997. Nebraska provided this
same information along with
other materials at the
Commission’s special meeting
on August 27, 1996 but did not
directly participate in the
meeting.

The Commission’s Facility
Review Committee (FRC)
drafted a technical review
schedule that was in
compliance with the respective
federal and state laws and
regulations. This draft schedule
was adopted by the
Commissioners at their
January 1996 meeting. At the
March 1996 meeting, the
Commissioners voted to
reaffirm their schedule. At the
Annual Meeting of the
Commission in June 1996 the
Commissioners rescinded the
Commission’s technical review
schedule and unanimously
approved setting a Special
Commission Meeting on
August 27, 1996 for the
purpose of " . . . developing
and determining a reasonable
schedule for the completion of
the processing of the pending
application for a license for the
Compact’s regional low-level
radioactive waste disposal
facility."

At the meeting in September
1996 the Commissioners
approved a motion that
established a time frame
between December 14, 1996
and January 14, 1997 as the
scheduled date for receipt of the
DSER and DEIA and a draft
license decision from the LLRW
Program. They also approved a
motion that there be a single
consolidated comprehensive
public comment period and
public hearing process on the
draft documents and draft
license decision.
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On November 27, 1996 the State
of Nebraska filed suit against the
Commission alleging that it was
aggrieved by the Commission’s
two motions.
In October 1997 the State
released their Draft Safety
Evaluation Report and the Draft
Environmental Impact Analysis.
Of the 152 evaluation areas, the
reviewers found US Ecology’s

application and technical
materials acceptable in 123
cases and unacceptable in only
29 instances. In the area of
safety assessment, the state
conducted their own
Independent Performance
Assessment for which the results
indicated annual doses less than
the regulatory limits. The state
additionally indicated in the draft
evaluation documents that the
proposed facility would result in
impacts to several environmental
resources. However, the state’s
draft environmental impact
analysis indicated all potential
adverse environmental impacts
can be mitigated except for
sociocultural impacts. The draft
documents indicated that these
impacts are expected to decline
during the period of facility
operation, assuming the facility
operates without radiological
accidents. The draft license
decision was not released with
the draft evaluation documents.
The release of the draft
evaluation documents started the
90-day public comment period
ending with a public hearing on
the evaluation documents. The
public hearings were held in
early February 1998 in Naper,
Nebraska and in Butte, Nebraska
(the host community).
The interested public and the
Commission’s developer
participated in the public
comment period and the public
hearing. US Ecology said the
state’s finding of 29
unacceptable areas provided

clear guidance for future
US Ecology work on fully
resolving all regulatory
concerns for the successful
licensing of the llrw disposal
facility. The 123 acceptable
findings were also reviewed by
US Ecology to confirm their
technical sufficiency.
US Ecology continued to
conduct environmental
sampling and monitoring in
anticipation of the release of
the state reviewer’s responses
to the public comments they
received and materials and
testimony received during the
February public hearing.
On August 6, 1998 Nebraska
regulators announced in a
press conference their "Intent
to Deny" US Ecology’s license
application to construct,
operate, and close a LLRW
disposal facility in Butte,
Nebraska. Public hearings
were again held in Naper and
Butte Nebraska in November
1998.
On December 21, 1998 NDEQ
and NDHHS regulators denied
US Ecology’s license
application. The decision to
deny the application cited six
objections. All environmental
monitoring activities at the
Butte, Nebraska site ceased as
of December 31, 1998.
After the issuance of the denial
decision, three major waste
generators of the Region filed a
lawsuit against the State, its
agents and the Commission,

6

claiming injury due to the ‘bad
faith’ review by the State’s
regulators.
At the Commission’s Mid-Year
meeting, held in January 1999,
various actions were taken in
response to the denial decision
by Nebraska regulators. Those
actions included the initiation of
cost-cutting measures and
instruction to Commission’s legal
counsel and US Ecology to
request a contested case
hearing challenging the licensing
decision. US Ecology filed
petitions with the regulatory
agencies and the Commission
filed to intervene in the
requested contested case
hearings. Also in January 1999
the Commission realigned itself
as a plaintiff in the ‘bad faith’
claims made by the major
generators against the State.
US Ecology’s Lincoln and Butte,
Nebraska offices were closed
March 31, 1999.
In April 1999, in U.S. District
Court, Judge Richard Kopf
granted a preliminary injunction
barring Nebraska from spending
any additional money paid by
waste generators in the Central
Interstate Compact Region on
license review activities and
halted the contested case
proceedings.
In May 1999 Nebraska’s
legislature passed LB 530. The
governor signed the Bill
withdrawing Nebraska from the

Central Interstate Compact
effective August 27, 1999.

be provided in the Federal
litigation discovery efforts.

Rule 23 of the Central Interstate
LLRW Compact Commission
addresses the withdrawal of a
compact member state and to
comply with Rule 23, the
Commission convened a special
meeting on September 22, 1999
to provide the state the opportunity to explain its withdrawal. The
State of Nebraska’s presentation
included Legislative Bill 530 and
the notice of withdrawal. A
motion was made during the
meeting requesting documents
from the State of Nebraska for
the Commission’s use in
determining if Nebraska acted in
good faith as a compact member
state and as the compact host
state. The request stipulated a
120-day deadline. The meeting
was recessed to continue at a
future date to be determined by
the Chair.

The Eighth Circuit Court of
Appeals upheld the US District
Court’s decision not to dismiss
the litigation on Nebraska’s
claim of sovereign immunity.

Outside legal counsel reported at
the 2001 Annual Meeting of the
Commission on the Rule 23
proceedings. The report
indicated that a review of over
500 boxes had been completed
and that a “privilege log” had not
yet been provided. The State’s
attorney indicated that a privilege
log had been provided for the
Federal litigation and a separate
log would not be provided for the
Rule 23 proceedings.
In June 2001 the State of
Nebraska began its review of the
Commission’s central file and
identified over 100,000 pages to

The Major Generators’ civil
rights claims were barred by
sovereign immunity by the
Court but were allowed to
remain in the litigation as a
third party complaint against
the Commission.
The trial began June 3, 2002
and continued for
approximately eight weeks.
The Commission received a
favorable decision in the ‘bad
faith’ lawsuit on September 30,
2002 and was awarded the
sum of $151,408,240.37 plus
post-judgment interest. It did
not, however, grant
Commission’s request of an
appointment of a special
master for an independent
review of the license
application.
In October 2002 the
Commission held a meeting at
which it voted to formally ask
the State of Nebraska to
voluntarily agree to cede its
Agreement State Status to the
Nuclear Regulatory Commission
with respect to the licensing
and regulation of a low-level
radioactive waste disposal
facility that may be located
within the state. Nebraska
refused the request and at the
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January 2003 meeting of the
Commissioners a resolution was
adopted to notify the U. S.
Nuclear Regulatory Commission
and the State of Nebraska of the
Commission’s intent to seek by
petition revocation of that portion
of the Nebraska’s Agreement
State Status. The resolution also
advised that no formal procedure
to revoke be initiated until after
the completion of the Federal
litigation.
The Commissioners reconvened
the Rule 23 Proceeding that
began in 1999 upon receipt of
Nebraska’s decision to withdraw
from the Compact at the January
2003 meeting. Nebraska was
given a 60-day period to submit
evidence of ‘good faith’ that the
Commissioners formally received
at the April 10, 2003 meeting.
Deliberation took place in open
session at the June 25, 2003,
Annual Meeting. The
Commission listed 13 particulars
and voted 4-1 to revoke
Nebraska’s membership and to
impose sanctions with an
effective date of one year from
notification. The State received
official notification on July 17,
2003 and on August 22, 2003,
Nebraska filed a complaint in
U.S. District Court contesting the
Commission’s actions.
In October 2002, the State of
Nebraska appealed the Court’s
decision on the ‘bad-faith’
litigation. The Eighth Circuit
Court of Appeals heard oral
arguments in June 2003 and
affirmed the lower court decision

in February 2004. Nebraska
filed a petition for rehearing en
banc in March and on April 22,
2004 the Eighth Circuit Court of
Appeals denied the state’s
petition. On July 16, 2004,
Nebraska filed a Petition for Writ
of Certiorari with the U. S.
Supreme Court.
Boyd County Board members
amended local zoning
regulations to require the
issuance of a conditional-use
permit before construction of a
llrw disposal facility could begin.
The Boards original propose was
to amend the zoning regulations
is such a way that would have
prohibited the disposal of
radioactive materials and
hazardous waste within the
county.
Nebraska’s Governor signed into
law a Bill that reduced the
interest rate that the state pays
on judgments from 10 percent to
a flexible rate that changes with
the U.S. Treasury note yield.
The Commission had asked the
Court to lift the stay of the $151
million judgment, claiming that
Nebraska had passed the law in
response to the judgment “to
weaken the statutory means of
promptly enforcing judgments
against the state.” Judge Kopf
denied the Commission’s
request.
The Commissioners declined the
proposed settlement offer made
by the state at its June 8, 2004
meeting and indicated a counterproposal would be forth coming.

The Commission held two
additional meetings to consider
the terms of agreement and
accepted (3-1 vote with Kansas
voting no) the revised offer at
the August 9, 2004 meeting
with Nebraska agreeing to pay
the Commission $140.5 million
in principal over a 4 year
period. The agreement also
stipulates that all pending
litigation and claims will be
ended amicably, and for a
period of nine months a
cooperative effort will be made
to access disposal outside the
region for waste generated
within the compact boundaries.

Project Status Update
At the Commission’s January
12, 2005 meeting, the
Commissioners formed three
committees. The Financial
Services Search Committee,
for the purpose of looking at
options for the holding and/or
investing of some or all of the
funds. A second committee
named Claims Review
Committee, for the purpose of
soliciting and reviewing claims
against the settlement funds. A
third committee was
formalized, named Disposal
Negotiations Committee, for
the purpose of continuing
negotiations for disposal
access.
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Significant Events Recap

Commission Meetings
Meetings held in July and August 2004 were
reported in the Aunnual Report 2003-2004

•

Mid-Year Meeting
January 12, 2005

On January 12, 2005, the
Commission held their Mid-Year
Meeting in Oklahoma City,
Oklahoma. The meeting was
called to take action on
administrative business and to
hear the status report on
negotiations for disposal access.
Mr. Joseph Harkins joined the
Commission as the new Kansas
representative.
The Commission received oral
reports from the Administrator,
US Ecology and Legal Counsel.
Legal Counsel reported on the
status of the settlement with the
State of Nebraska and possible
payment schedules the state
might use. The Commission and
the State of Nebraska agreed to
work together for a period of nine
months to see if a deal could be
reached, with an eye toward both
Utah and Texas, for access to
disposal of low-level radioactive
waste for the generators of the
four compact states and
Nebraska. Should an
arrangement be made for

disposal, Nebraska would be
entitled to a $10 million discount
off the total judgment amount.
Legal Counsel had been
previously asked by the
Chairman to conduct a review on
the legal obligations and role of
the Commission going forward.
Counsel indicated that he had
reviewed the Compact Law and
informed the Commission that
his opinion was that if the
Commission continued to seek a
solution to the management or
disposal of the low-level
radioactive waste generated
within its borders either by
contracting with another state or
compact or developing a new
disposal site within the region
would satisfy the law. Counsel
also spoke to Nebraska’s
continued ‘host state’ obligations
until full payment of the
settlement agreement had been
met, the meetings requirements,
formation of committees and
majority vote.
Anticipating the arrival of the
settlement funds from the State
of Nebraska to be approximately
August 1, 2005, the Commission
voted to form a committee,
named Financial Services
Search Committee, for the
purpose of looking at options for
the holding and/or investing of
some or all of the funds. A
second committee was formed,
named Claims Review
Committee, for the purpose of
soliciting and reviewing claims
against the settlement funds. A
third committee was formalized,

named Disposal Negotiations
Committee, for the purpose of
continuing negotiations for
disposal access.
In an attempt to reduce lengthy
delays in the authorization of
export applications, the
Commission adopted a
Resolution that provided for
distressed generators a letter
of extension for their previously
approved authorization to
export. This would allow the
generator to meet shipping
schedules until the
Commission met to review and
take action on export
applications submitted.
The Commission also took
action on meeting minutes, two
export applications, fiscal year
2003-2004 audit, membership
in the LLW Forum, and the
financial consultant’s contract.
•

Special Telephone
MeetingMarch 22, 2005

Commissioners from Arkansas,
Kansas and Oklahoma held a
very short teleconference to
take action on one non-federal
export application. The
application was approved by a
unanimous vote.
•

Annual Meeting
June 29,2005

The Annual Meeting of the
Central Interstate LLRW
Commission was held in
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Omaha, Nebraska. The
Commissioners came together to
take action on normal
administrative business that
included the approval of US
Ecology’s Work Plan A funding
request for fiscal year 20052006, the Commission’s
administrative budget and the
setting of export fees for the
coming fiscal year. The
Commissioners also elected the
Arkansas Commissioner to serve
as Chair for fiscal year 20052006.
A large part of the meeting was
devoted to fact gathering, to
learn what the Commission
needed to do to stay in
compliance with the federal
mandates and with the wishes of
the four member states. The
Chair stated that the Commission
had reached a settlement with
the State of Nebraska and since
that time, the Compact had a
new vantage point from which to
look at its duties and
responsibilities.
Contact had been made with two
different Compacts regarding
their generators’ waste and what
they felt their mission was. The
Executive Director of the
Midwest Compact briefed the
Commission on their history and
indicated that they had chosen to
shut down their project because
it would not be economically
viable to continue. The Midwest
Compact’s approach to the
federal mandates is to be alert to
possibilities, to ensure disposal
availability and to be active in

their supporting role of the
compact system.
Two members of the public
addressed the Commission. Mr.
Kenneth Reiser asked the
Commission to share the
Settlement funds with the Village
of Butte and their educational
fund and other causes. The
Mayor of Butte formally
requested compensation for the
Village with funds to help with
the water system that was
overbuilt in anticipation of the
disposal facility completion.
The Commission heard
presentations from two financial
advisory agencies recommended
by the Financial Services Search
Committee, for the purpose of
holding or possibility investing
the Settlement funds until such
time as a decision could be
made as to their use or
distribution.
Legal Counsel gave advice to
the Commission regarding the
disposal negotiations and claims
against the settlement funds
during a closed session. The
Chair shared with the public that
negotiations with Envirocare
were ongoing and that Texas
was still a possibility.
Discussion continued on the
topic of the Commission’s future
role. The Chair stated that the
role of the Commission could go
from one extreme to the other
and that a consultant would be of
aid in the research necessary to
make informed decisions. The

former Kansas Commissioner,
Commission Chair and attorney
was suggested as a potential
candidate. A motion was
passed to make contact with
Mr. Jim O’Connell and discuss
a short-term contract as
Consultant to the Commission
on this issue.
A two-day meeting was
scheduled for July 14-15, 2005
to continue the discussions on
the future role, claims, disposal
negotiations and budgetary
changes that might be
necessary.

Host State- Nebraska
On August 17, 2004, the U.S.
District Court approved an
agreement that was reached
between the State of Nebraska
and the Commission following
several years of litigation.
The settlement brings to an
end the outstanding litigation
between the State of Nebraska
and the Central Interstate
LLRW Commission. Nebraska
agrees to pay the Commission
$140.5 million over a four year
period at 3.75 percent and
agrees to continue talks with
the State of Texas regarding
the acceptance of llrw generated in the Central States region. If the talks are successful, Nebraska’s payment obligation would be reduced to $130
million.
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On July 16, 2004, the State released a proposal to the State of
Texas that was being made
jointly by the State and the Commission. The proposal was to
allow waste generated in the
Compact region and Nebraska to
be disposed at the planned
Texas Compact site. The offer
was for a one-time $25 million
access fee and a $5 million contribution to the Texas Perpetual
Care Fund.

Legislature
Nebraska’s 99th legislative
session approved their biennial
budget for fiscal years 2005-06
and 2006-07 that included a
payment from their Cash
Reserve Fund to the LLRW
Settlement Fund.

NDEQ 2004
Annual Report
The Low-Level Radioactive
Waste Program (LLRW Program)
was created to administer the
Nebraska Department of
Environmental Quality’s (NDEQ)
responsibilities as outlined in
Nebraska State Statute through
the Low-Level Radioactive
Waste Disposal Act. The LLRW
Program is a cooperative effort
of NDEQ and the Nebraska
Department of Health and
Human Services Regulation &
Licensure (NDHHSR&L). Their
regulatory responsibility is to

conduct a technical review of any
proposal to build and operate a
LLRW disposal facility in the
state. After a comprehensive
review, US Ecology’s license
application was denied on
December 18, 1998.
On August 17, 2004, an
agreement was reached
between the Commission and
the State of Nebraska and was
approved by the Court.
This settlement agreement
brought to an end two lawsuits
with the Commission. The first
suit was filed in December 1998.
The Commission challenged the
State, alleging it acted in bad
faith in making its decision to
deny US Ecology’s license
application. On September 30,
2002, the U. S. District Court
issued a decision against the
State of Nebraska for $151
million. The State appealed the
decision to the United States
Supreme Court. The State
agreed to withdraw its Supreme
Court appeal as part of the
settlement. The Commission
agreed to file a “Satisfaction of
Judgment” with the District Court
upon Nebraska’s timely payment
of a $140.5 million settlement
figure. The utility plaintiffs
agreed to dismiss their related
claims pending in State Court.
The second suit the settlement
ended involved a challenge by
Nebraska to a July 2003 action
by the Commission to revoke
Nebraska’s membership in the
compact. This action took place

after the State had formally
notified the Commission of its
intent to withdraw its
membership. The State
agreed to drop the suit as part
of the settlement agreement.

continued maintenance of the
chain of custody records.

The agency plans to close out
its Low-Level Radioactive
Waste Program as a result of
the settlement agreement. No
additional general funds have
been requested to continue
operations. One staff member
will continue to monitor national
low-level radioactive waste
activities.

Monitor the Butte newspapers,
Board minutes and the Nebraska
Legislature.

Developer-US Ecology
The Commissioners voted to
approve funding for US
Ecology for fiscal year 20052006 to continue site
maintenance, to provide
information and support on
legal issues, to maintain project
documents and materials, and
remain available for any new
issues that may arise during
the year.
US Ecology reported activities
to the Commission at the
January and June 2005
meetings that included the
following:
Annual inspection of geologic
core samples from the Butte
site that are stored in Lincoln in
a bonded warehouse and
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Maintenance of the Butte site to
stay in compliance with the State
of Nebraska requirements.

Waste Report
This year’s Waste Survey was
included in the Commission’s
mailing of the 2004-2005 export
applications. The survey was
also made available to those
generators using the
Commission’s web site.
Seventeen generators
responded to the survey.
Respondents included 2 medical
facilities, 4 higher education
facilities, 4 utilities, 6 industrial
facilities, and 1 research facility.
Of the two commercial disposal
facilities available, the Barnwell,
South Carolina, disposal facility
was reported as being the most
frequently used.
When asked how long they could
store waste if they were unable
to ship for disposal the
respondents’ replies ranged from
6 months to 5 years.
The estimated costs that would
be incurred if llrw would have to

be stored ranged from $1,000
to $50,000 annually.
Annual costs for low-level
radioactive waste management
that includes minimization
technology and on-site storage
were reported as $5,000 per
year to as high as $1,000,000
per year.
Six respondents indicated
recent capital costs incurred or
planned for the management of
LLRW. Additional storage
space is planned for one utility,
one industrial facility, and one
university.
Two higher education facilities,
one industrial and one utility
indicated that modifications to
operations have been made
because of LLRW disposal /
management problems.
A sampling of concerns
expressed by the Region’s
generators are as follows:
•
•
•

•

Class B/C & large
component issues.
Lack of Class B/C disposal
options.
Concentrate and contain is
a more suitable disposal
method than dilute and
dispose. The latter falls
short of an ideal waste
disposal option.
When and where we will be
able to dispose. We are
concerned that the
Barnwell site may no
longer be available.

•

The increased difficulty of
disposal and the increased
expense.
Disposal Information

The Manifest Information
Management System (MIMS) is
a database used to monitor the
management of commercial
low-level radioactive waste
(LLW) in the U.S. MIMS was
developed in 1986 by the U.S.
Department of Energy (DOE) in
response to provisions in 42
U.S.C. 2021g(a).
In previous issues of the
Commission’s Annual Report
disposal information was
retrieved from the Manifest
Information Management
System (MIMS) for the reported
on year. The MIMS database
was found to contain some
inaccuracies that were
identified during a review by
the General Accounting Office
(GAO). The GAO completed
their study on future disposal
availability and reported to the
Chairman, Committee on
Energy and Natural Resources,
U.S. Senate, in June 2004.
The report indicated that the

LLRW database (MIMS),
maintained by DOE, was an
unreliable source for obtaining
disposal volumes. The report
also indicated that LLRW
disposal volumes had increased
by 200 percent between 1999
and 2003 primarily due to DOE
shipments to commercial
disposal facilities. To read the
full report go to www.gao.gov/
new.items/d04604 .
On September 30, 2004, the
Senate Energy Committee held a
hearing on the GAO report
regarding future disposal
availability for low-level
radioactive waste. Issues
discussed included the current
status of waste management and
disposal in the U.S.; if there is
adequate disposal available; the
status of the MIMS data and
efforts to improve the reliability;
DOE's efforts to recover and
safely dispose of sealed sources
and the proposed legislation
regarding the same; and
recommendations made by
CalRad Forum to deal with what
the organization believes to be a
pending crisis for future disposal
access.

LLRW ACCEPTED FOR DISPOSAL AT BARNWELL
States
Arkansas
Kansas
Louisiana
Oklahoma

Volume (ft3)
4,342.47
1,864.03
5,675.31
140.63

Total Received in FY 2004-05
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12,022.44

Summary of Litigation
During the Commission’s existance, it has been in litigation many times, and has been successful in
defending its legal position. Most recent and current litigation is summarized below. Visit our web site
(www.cillrwcc.org) for details of past litigation.
ENTERGY ARKANSAS, INC., ET AL. V. NEBRASKA
United States District Court for the District of Nebraska
(Case No. 4:98-cv-3411)
In December, 1998, several of the region’s major generators filed a lawsuit in federal court which alleged
that the State of Nebraska had processed and ultimately denied US Ecology’s license application in bad
faith, and that such actions violated the Compact. The Commission was originally named a defendant in the
suit. At its January, 1999, meeting, the Commission authorized its outside counsel to ask the court to
realign it as a plaintiff in the lawsuit and to join in the claims originally made by the major generators as well
as elaborate on claims of the CIC based squarely on specific Compact obligations. The court granted that
motion.
Over the next several years, the parties engaged in a lengthy and complicated discovery process. Nebraska
also took two appeals to the Eighth Circuit of Appeals. The first such appeal challenged the district court’s
entry of a preliminary injunction which stayed state administrative proceedings relating to the license
application denial, and prohibited Nebraska from charging the Commission any additional money for
licensing work or litigation. The second appeal challenged the district court’s decision to deny the State’s
motion to dismiss the Commission’s claims. Both appeals were rejected by the Eighth Circuit.
The case was tried to the court without a jury, over Nebraska’s protest. Commencing on June 3, 2002, and
concluding on July 30, 2002, the parties presented extensive evidence to Judge Kopf. Approximately 30
witnesses testified and about 2,000 exhibits (totaling nearly 100,000 pages in length) were received in
evidence. On September 30, 2002, following briefing and oral argument, Judge Kopf entered judgment in
favor of the Commission. The court’s decision awarded total damages to the Commission in the amount of
$151,408,240.37, plus post-judgment interest at 1.68% until paid. The major generators’ claims against the
Commission, which sought to impose some form of trust on the Commission’s receipt of the judgment
funds, were rejected by the court.
Nebraska appealed the monetary judgment to the Eighth Circuit Court of Appeals. Oral argument was held
before a panel of the Eighth Circuit on June 12, 2003. On February 18, 2004, the Eighth Circuit Court of
Appeals affirmed the district court’s decision. Thereafter, Nebraska sought rehearing by the entire Eighth
Circuit, which request was denied on a vote of 6-3. Nebraska then filed a petition for certiorari requesting
the United States Supreme Court to review the Eighth Circuit’s decision.
While the State’s certiorari petition was pending, Nebraska and the CIC entered settlement negotiations.
Following those lengthy negotiations, the State of Nebraska and the Commission entered into a settlement
which resolved all of the various disputes remaining between them. The terms of the settlement are
discussed in more detail later.
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NEBRASKA V. CENTRAL INTERSTATE LOW-LEVEL RADIOACTIVE WASTE COMMISSION
United States District Court for the District of Nebraska
(Case No. 4:03-cv-3308)
On August 30, 1999, the State of Nebraska, through its Governor, notified the Commission that it was
formally withdrawing from the Compact. Under the terms of Compact Article VII(d), that withdrawal was to
take effect five years thereafter, or on August 30, 2004. Shortly after receiving Nebraska’s withdrawal
notice, the Commission instituted proceedings pursuant to its Rule 23 which provides an administrative
process to determine remaining obligations of party states which seek to withdraw from the Compact. The
Commission’s Rule 23 proceedings were effectively put on hold pending the outcome of the federal lawsuit
alleging that Nebraska had processed and denied the license application in bad faith. Following the court’s
decision in that litigation, the Commission revived its Rule 23 administrative proceeding. On June 25, 2003,
following a hearing before the Commission, the Commission adopted two resolutions revoking the State of
Nebraska’s membership in the Compact and imposing sanctions. On August 22, 2003, Nebraska filed a
lawsuit in the United States District Court alleging that the Commission’s actions in revoking Nebraska’s
membership in the Compact were invalid for several reasons.
Over the next nine months, the parties conducted discovery relating to the legal issues raised by litigation.
This lawsuit was ultimately resolved by the global settlement entered into by the Commission and the State
of Nebraska, which is discussed in more detail below.
CIC AND NEBRASKA SETTLE THEIR REMAINING DISPUTES
In the spring of 2004, Nebraska’s Attorney General approached the Commission’s legal counsel with a
request that the parties attempt to settle the various legal disputes still remaining. The parties negotiated
over the next several months. Effective August 1, 2004, Nebraska and the CIC entered into a
comprehensive settlement agreement which is intended to resolve all disputes remaining between them.
The settlement agreement provides that Nebraska will pay to the Commission $140,541,076.79 in four
equal annual installments commencing on August 1, 2005. The unpaid balance bears interest at the rate of
3.75% starting August 1, 2004. There is no prepayment penalty, so Nebraska may pay the principal amount
early and save some interest expense. Nebraska and CIC have made a joint offer to Texas for access to
the disposal facility proposed for the Texas Compact; if Nebraska and CIC strike a deal with Texas within
certain agreed parameters, the principal amount of the settlement is reduced to $130 million.
The settlement agreement further provides that Nebraska and CIC agree to cooperate for a period of at
least nine months in an effort to find a disposal capacity for waste generated within the CIC region and
Nebraska. Nebraska has agreed to dismiss all remaining litigation, including withdrawing its cert petition in
the “bad faith” litigation. Upon Nebraska making all payments required by the agreement, CIC agrees to
release Nebraska from all obligations under the Compact, including the obligation to be the region’s first
host state. If Nebraska’s Legislature fails to appropriate the money for the agreed payments or if for any
other reason Nebraska does not make the payments on time, then the Commission would have various
available collection remedies as stated in the agreement, and Nebraska would again be subject to its host
state obligation.
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STATUS OF COMMISSION FUNDS
as of June 30, 2005

Rebate Funds

$829,461Principal

Rebate funds can only be spent to:
1.
2.

establish low-level radioactive waste disposal facilities;
mitigate the impact of low-level radioactive waste disposal
facilities on host state;
regulate low-level radioactive waste disposal facilities; or
ensure the decommissioning, closure, and care during the period
of institutional control of low-level radioactive waste disposal
facilities.

3.
4.

Subsequent Event
Effective August 1, 2004, Nebraska and the CIC entered into a comprehensive settlement agreement.
Nebraska will pay the Commission $140,541,079 in four equal annual installments starting on
August 1, 2005. The unpaid balance bears interest at the rate of 3.75% starting August 1, 2004. For
additional information on the settlement please refer to the Litigation Summary on page 17 of this report.

Commission Cash Expenitures for Fiscal Year 2004-2005 and Budget for Fiscal Year 2005-2006
Expense
Salaries & Benefits
Rent

FY02-03

FY03-04

FY04-05 Budget

FY04-05 Actual

FY05-06 Budget

75,987
27,627

63,429
28,092

88,104
30,000

73,405
28,464

93,125
30,000

4,217

4,887

6,000

4,707

6,000

Postage

730

743

1,500

701

1,500

Copy & Printing

237

287

500

374

500

Machine Lease & Maintenance

2,745

2060

4,000

1,583

4,000

Meeting Transcriptions

2,273

1,816

4,000

2,716

4,000

Dues & Subscriptions

8,631

8,842

9,000

8,787

9,000

Office Equipment & Supplies

4,544

4,486

5,000

2,164

5,000

Travel & Meeting Expense

4,630

4,436

12,800

14,060

15,000

Telephone

Insurance

3,256

3,660

4,000

3,833

4,000

Accounting

20,700

20,200

26,400

24,400

25,000

Legal Fees

432,880

147,759

241,800

197,906

100,000

89

60

500

137

500

149,500

0

0

0

0

58,298

33,706

53,109

57,404

74,174

796,344

324,463

486,713

420,441

278,674

Miscellaneous
Cash Reserve / Recover Shortfall
Butte Site Maintenance / USE
Total
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Information and Education
The Commission maintains a mailing list of individuals and organizations interested in Commission
activities. Commission meetings are open to the public and meeting announcements, materials, Annual
Reports are distributed to interested persons and groups. The Commission’s office responds to various
requests for information that are received.
Items contained on the Commission’s web page are newsletter articles, Annual Reports, minutes of
Commission meetings, notices of meetings, legal summaries and other appropriate information.
The web site may be accessed at http://www.cillrwcc.org.

Export Applications for FY05-06 can now be accessed through the
Commission’s Web Page @ www.cillrwcc.org
The next meeting of the Commission is tenatively scheduled for
February 24, 2005 and is to be held in Little Rock, Arkansas
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